What Roman Mars Can Learn About Con Law
Shop Class and Sports Teams

ROMAN MARS: It is Tuesday, July 21st, at 1:08 p.m. What are we gonna be talking about
today?

ELIZABETH JOH: So, Roman, you and | are about the same age, so that means we went
to high school around the same time. So my question for you today is, did you take any
home economics classes?

ROMAN MARS: | did. More in junior high than high school, but | definitely did.
ELIZABETH JOH: Yeah, what do you remember taking?

ROMAN MARS: | took some sewing; | sewed a pillow. | took cooking classes.
ELIZABETH JOH: Me too, me too.

ROMAN MARS: | feel like there was a little bit of budgeting and stuff like that in there. But
yeah, those were the major ones. How about you?

ELIZABETH JOH: Yeah, | took a cooking class, a sewing class... | also took a shop class
and a woodworking class. | remember making a very ugly, misshapen lamp.

ROMAN MARS: | made a little wood model of a house. It was quite fun.

ELIZABETH JOH: Yeah, that was very forward-looking of you. Well, this was back in the
1980s, and it was pretty common for kids to take these kinds of classes. But had you and |
gone to high school in the 1960s or early '70s, things would have been pretty different.

ROMAN MARS: In what way?

ELIZABETH JOH: Well, many high schools didn't allow girls to take shop class or to let
boys take sewing class. And | was curious about this. | asked a friend of mine who was in
seventh grade in 1974, and here's what he told me about what he and his friend, Tory,
remember. He said, "That was the first year that girls were allowed in shop class. Before,
they were enrolled in a semester-long sewing and semester-long cooking class. Boys
rotated through four shop classes. My friend, Tory, took a semester of sewing, hated it, and
then took drafting and metal shop." She remembers that there were a few, if any, girls in
metal shop besides her and her friend. And they were motivated and proud to be excellent.
Now, Roman, if you and | had played high school sports back then, our experiences would
have been no different. Your team might have had the better facilities--better
equipment--and | might not even have had a chance to play at all. And that would have
continued into college. Maybe | might have faced a quota on the number of women who
would be allowed into my freshman year class, but not you.

In 1966, the same company that produced the game Scrabble introduced a new game
called, What Shall | Be? The Exciting Game of Career Girls. So by playing the game, girls
could learn about six careers they could pursue as adults. They were teacher, airline
hostess, actress, nurse, model, and ballet dancer. And as you moved around the board,
you collected a series of cards. One card said, "Your makeup is too sloppy." Another said,
"You are overweight." But a third one said, "You have a nice smile." Now, the game's



stereotypes and assumptions reflected the very different treatment of boys and girls and
men and women at the time. And it was that kind of pervasive discrimination against
women and girls that also spurred Congresswoman Patsy Mink of Hawaii to author and
sponsor a bill ultimately signed into law by President Nixon on June 23rd, 1972. That law
was Public Law 92-318, also known as the Education Amendments Act of 1972. Now,
presidents often make formal statements when they sign a law, and Nixon's formal
statement when he signed this law complained mostly about what he thought was
Congress' failure to address court-ordered school bussing. Congress' response, which
Nixon thought was inadequate, was in Title VIII of the new law. He didn't even mention the
next title, Title IX, formerly known as the Prohibition on Sex Discrimination. But in the 54
years since it became law, this provision has been known simply as Title IX. Title IX has
resulted in dramatic changes in the opportunities that are available to girls and to women
in education. How? By banning discrimination on the basis of sex. Does that include
discrimination against transgender girls and women? What was the Supreme Court's
answer? Time to find out.

ROMAN MARS: Let's do it.

ROMAN MARS: This is What Trump Can Teach Us About Con Law, an ongoing series of
indeterminate length and sporadic release, where we look at who gets to take shop and
who gets to play sports and use them to examine our Constitution like we never have
before. Our music is from Doomtree Records, our professor and neighbor is Elizabeth Joh,
and I'm your fellow student and host, Roman Mars.

ELIZABETH JOH: So, Roman, why don't we start out with what Title IX says. Why don't
you just read it? It's very short.

ROMAN MARS: It says, "No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving federal financial assistance." So how
does this address sex discrimination?

ELIZABETH JOH: Well, we actually have to go back to a time before Title IX existed. Now,
you and | have talked before about the Civil Rights Act of 1964, and that's the sweeping
civil rights legislation that President Johnson signed into law. And that law bans
discrimination on the basis of race, color, religion, and national origin in many different
areas, like public accommodations. These are places like restaurants and hotels, voting,
and employment. Now, one part of the original act addresses sex discrimination, but
specifically sex discrimination only in the context of employment. So what that meant was
that the Civil Rights Act of 1964 did not ban sex discrimination for federally funded
programs. And what is a huge area of federal funding? Schools. So Title IX fills that gap. It
bans what it calls "discrimination on the basis of sex" in any education program or activity
receiving federal financial assistance.

ROMAN MARS: And so what schools are subject to this? What schools receive federal
assistance?

ELIZABETH JOH: Basically almost all of them. All of the more than 16,000 K to 12 public
school districts all around the country and, basically, nearly all of the more 3,000 colleges
and universities receive federal funding. So all of these educational institutions comply or
have to comply with Title IX. So this is an instance of Congress' constitutional spending
authority. Congress can, when it provides federal funds to any institution, say, "Look, this



money is available only if you do what we say. And in this case, doing what we say means
complying with the requirements of Title I1X."

ROMAN MARS: | mean, | mostly hear people talk about Title IX in the context of school
sports. But is it really just about athletics?

ELIZABETH JOH: Well, no, Title IX does actually regulate athletics in education, but the
law itself applies to all kinds of activities in schools. So that includes academic programs,
housing, employment, grading, admissions, and classes. And it's why girls today cannot
be required to take only cooking and sewing and why they can't be barred from taking
shop or auto repair if they want to. As for athletics, when Title IX was signed into law, it
didn't mention sports at all. But just two years after Title IX was passed, Congress passed
another law that became known as the Javits Amendment. And that law told the
Department of Health and Human Services to create and enforce regulations to implement
Title 1X, including with regard to sports or athletic teams in schools. And one of those
regulations requires that schools have to provide what are called "reasonable provisions"
regarding sports. So the basic idea here is you can't have only some sports that are only
for boys and not for girls. Boys can't have better teams, better equipment, better coaching,
better facilities. You have to have equal opportunities. So these are the kinds of sex-based
differences that Title IX says you can't do as a school. So, as a result, that's why a lot of
people think about Title IX in the context of athletics. It's had a huge impact on the number
of girls and young women who participate in sports from elementary school all the way to
college. According to one estimate before Title X, one in 27 girls in the United States
played sports. By 2016, one in five girls did. And a lot of people attribute that to the effect
of Title IX.

So--something we should note here--Title IX does, in fact, allow some differences. Schools
are allowed to have boys' teams and girls' teams, men's teams and women's teams.
These are differences based on sex that are completely permitted by the law itself. So let's
return to the language of Title IX. What does it mean when Congress said, "No person
shall be subject to discrimination from any education program on the basis of sex?" Now,
one way to think about interpreting this law requires us to take a little bit of a detour in the
context of employment. And our detour is going to be in the 2020 case of Bostock versus
Clayton County. So, in Bostock, the Supreme Court considered the cases of three
separate people, Gerald Bostock, Donald Zarda, and Aimee Stephens. Now, these are all
adults. They are in the workplace. This has nothing to do with schools, okay? Gerald and
Donald were fired when their employers found out that they were gay. Amy was fired after
she informed her employer that she was going to start a new life as a transgender woman.
Now, Bostock wasn't a case about whether these employees were really fired for being
gay or transgender. The employers admitted that those were the reasons. "That's why we
fired them." Instead, in each of these cases, the employees filed lawsuits under a provision
of the 1964 Civil Rights Act called Title VII. And what does Title VIl say? That it's illegal for
any employer to discharge or otherwise discriminate against any individual because of
Sex.

Now, Title VIl is a federal law that focuses on discrimination in the workplace. Bostock
versus Clayton County required the Supreme Court to interpret a federal statute. That's
Title VII. And so the entire case focuses on the question, what does it mean to discriminate
against an employee on the basis of sex? So, in Bostock, the employers argued, "Look,
they didn't fire the employees because they were men or because they were women.
Instead, they were fired for being gay or transgender. And 'sex’ in Title VIl means only
reproductive biology."



ROMAN MARS: Okay.

And the employees, on the other hand, the people who were fired, argued that, well, the
word "sex" in title VIl includes attributes like gender identity and sexual orientation. Now
the Supreme Court decides to review this case, and Justice Gorsuch wrote the maijority
opinion in Bostock, and... Well, he doesn't really resolve that question. Instead. He focused
on the language of Title VI itself. Now, Justice Gorsuch--I don't know if you know
Roman--he's well known for his "textualist approach” in interpreting statutes, meaning he
strictly follows what he believes the language means. He looks at dictionaries; he doesn't
really care what the intent of the people writing the language mean. He just follows the
words, or at least that's what he says. And in Bostock, Gorsuch says, "Look, what is
discrimination, which is the illegal activity in Title VII?" Discrimination because of sex
means intentionally treating someone worse because of sex, like firing someone for
attributes the employer wouldn't care about in a person of a different sex. Now, what does
"because of sex" mean? That's also in the statute. Gorsuch says, "It means that the sex of
the employee was at least one cause of the firing. It doesn't have to be the only reason or
even the primary reason. But as long as sex is one of the reasons that the person was
fired, that's also covered by Title VII."

ROMAN MARS: Okay.

ELIZABETH JOH: So that leads to the ultimate question. What does discrimination
because of sex mean? So Gorsuch, writing for the majority, gives us some easy to
understand examples to show that you can't fire an employee who is gay or transgender
without discriminating against them on the basis of sex. Ready?

ROMAN MARS: Yeah.

ELIZABETH JOH: So here's an example that he gives. Imagine a workplace that fires
people who are known to be gay, and then it holds some sort of office party. And then an
employee introduces the boss to the employee's wife. Let's call the wife Susan. Will that
employee be fired? Well, Gorsuch says the policy turns entirely on whether the employee
is a man or a woman. Sure, the employer wants to discriminate on the basis of sexual
orientation. But in order to do that, the employee is being treated worse, in part, because
of the employee's sex. In other words, if it turns out that Susan is married to a man, that
would be fine. But if Susan was married to a woman, that would not be fine. Nevertheless,
even though it's motivated, in part, because of sexual orientation, the employer's decision
is also because of sex.

ROMAN MARS: Got it. Yeah. | can follow that.

ELIZABETH JOH: Right. "So these aren't the employment actions that are forbidden,"
says Gorsuch and the Supreme Court, "by Title VII." And what's interesting here is that
Gorsuch says, "Look, this isn't a new interpretation of Title VII at all." These actions were
always banned by what he calls "the statute's plain terms." So Bostock's a really significant
case. The Supreme Court finds that Congress' intentions here doesn't matter. It doesn't
matter that, in 1964, lawmakers probably weren't thinking about the rights of gay and
transgender employees. "All that matters," says the Court, "is that Title VIl is written in
starkly broad terms." It resulted in protections that might be unexpected according to the
terms of 1964, but Gorsuch says it doesn't matter. The law means what it says. So,



Bostock versus Clayton County is a very important civil rights decision. It affects
employers everywhere, and it's enforceable.

ROMAN MARS: And what year was Bostock decision?
ELIZABETH JOH: This is 2020.
ROMAN MARS: 2020. Okay.

ELIZABETH JOH: Yeah, so not that long ago. So, Roman, at this point, you might be
asking yourself, "Why did we spend so much time talking about workplace problems?"

ROMAN MARS: Well, | guess we're going to extend Gorsuch's metaphor into this other
hypothetical, | suppose.

ELIZABETH JOH: Yeah, we're going to wonder if there's a parallel here because we can
compare the language between Title VIl and Title IX. Remember, Title VIl forbids
workplace discrimination because of sex. Now, Title IX--what does it forbid? No
discrimination in an educational institution on the basis of sex. It seems pretty close.

ROMAN MARS: | mean, does the Title VIl decision--the workplace law--have any bearing
in school at all?

ELIZABETH JOH: Well, of course, they're very different statutes, but the Supreme Court
has looked at its own interpretation of Title VIl when it's looked at other anti-discrimination
laws that have similar language. In other words, we've interpreted it this way here. We can
use some of that reasoning in this new context. So, after the Bostock case was
decided--again, that's about workplace discrimination--a handful of appeals courts said,
"Well, why don't we just apply this to Title IX? It seems pretty similar." And the court has
done this before. And so a key dispute that emerged is whether Title IX's protection about
kids and athletics extends to transgender student athletes. Is that a form of discrimination
on the basis of sex when these athletes are restricted or prohibited from participating in the
teams of their choice? And the Supreme Court's answer, on June 30th, 2026, was no, it's
not discrimination.

So here's the background of what you need to know about the case called West Virginia
versus B.P.J., okay? So before 2020, whether a transgender girl or woman could compete
on a girls or women's school sports team was largely left to local athletics associations and
schools. But in 2020, Idaho became the first state to pass a law banning transgender girls
and women from participating in girls' or women's athletic teams. Idaho makes it illegal, for
example, for a transgender girl to participate in the girls' soccer team at her high school.
So the Idaho law says that school sports teams must have teams that identify their male
athletes and female athletes on the basis of what it calls "biological sex."

Now, Roman, I'm just going to pause here for a moment because I'm going to be using a
lot of terms from the law itself and also from what some of the Justices on the Court say. |
think it's important for us to use the language as it's used by lawmakers and the Court,
although | understand that it certainly doesn't encompass the identities of people that we
are talking about here.

ROMAN MARS: That's right. Just for the clarity of understanding the law, we're going to
use some law terms. But we know that those are not always the best terms.



ELIZABETH JOH: So Idaho's the first. And since 2020, more than 25 states have passed
laws that require students to participate on sports teams according to the sex they were
assigned at birth. Now, | have to say, even though these are called "transgender bans," the
vast majority of these laws focus on the participation of transgender girls and women
rather than all transgender student athletes. It seems that lawmakers don't seem to have a
problem with transgender boys and men participating on their teams or on male athletic
teams. So many of these laws were challenged in court. Now, one argument had been that
these bans qualify as unlawful sex discrimination under Title IX. A second argument is that
the bans violate the Equal Protection Clause of the 14th Amendment--so, in other words, a
constitutional argument. Remember, that's the provision of the 14th Amendment that says,
"No state shall deny any person the equal protection of the laws." So two different ways
that these kinds of laws were challenged--and the Supreme Court decided this past term
to review two of these challenges, one case called West Virginia versus B.P.J. and another
called Little versus Hecox. So | thought I'd tell you a little bit about the plaintiffs because
their stories kind of help you understand what's going on in these cases.

ROMAN MARS: Please.

ELIZABETH JOH: So at the time her case was filed, Lindsay Hecox was a college student
at Boise State University in Idaho. She is transgender and wanted to try out for her
school's women's track team, which was not permitted under Idaho's ban. In the other
case, a transgender girl referred to as B.P.J., but who we also now know as Becky
Pepper-Jackson, was about a girl who was about to start middle school in the state of
West Virginia. And West Virginia, like Idaho, banned all transgender girls and women from
participating in female school sports teams. Now, the principal of the middle school told
Becky's mother that she was not allowed to join the girls' track or running team at all
because of the law. So the Supreme Court considered two questions in these two cases.
Do these bans on transgender girls and women violate Title IX? And separately, are they
constitutional? Do these bans qualify as unconstitutional discrimination under the Equal
Protection Clause?

So, Roman, the reason we talked about the Bostock case, from 2020, even though that
was about adults and the workplace and actually an entirely different federal law, was
because of the language, right? Because the language in Title VII and Title IX, at least at
first glance, seemed very similar. Title VIl says, "No employment discrimination because of
sex." And Title IX says, "No sex discrimination in educational institutions on the basis of
sex." So in an alternative world, | think you and | could think of a way to say that these
bans could be treated in the same way that the illegal firings were, right?

ROMAN MARS: Yeah, sure.

ELIZABETH JOH: It would run something like this. Even if the schools are allowed to have
separate teams for boys and girls, when a school bans a transgender girl from the girls'
team, it's treating that transgender girl worse than a girl who was assigned as a girl at
birth, right?

ROMAN MARS: Got it.
ELIZABETH JOH: That'd be something similar to that way of thinking. Couldn't that count

as discrimination on the basis of sex? But the Supreme Court, in a decision written by
Justice Kavanaugh, found that these bans did not violate Title IX.



ROMAN MARS: And so what was his reasoning for that?

ELIZABETH JOH: Well, the majority said that the term "sex" in Title IX means biological
sex, especially in the sports context. So Title IX's regulations require what are called
"reasonable provisions" for sports. And the plaintiffs here--the challengers in this
case--said that the laws limiting sports participation to the sex you were assigned at birth
violate the idea of allowing reasonable provisions. And the Supreme Court rejected that
idea. Here, Justice Kavanaugh said that what he called "inherent physical differences
between the sexes" made it entirely reasonable to limit teams to athletes based upon their
biological sex or the sex that they were assigned at birth. And he says, "Look, the Bostock
decision doesn't apply because employment is nothing like sports. And in fact, Title IX," he
says, "allows for separate women's and men's teams in a way that isn't tolerated in the
workplace. In the workplace, you can't have that kind of distinction at all." And so in the
context of student athletics, the Supreme Court said that the very reason schools can and
do have separate female and male teams is because of concerns about what he calls
"safety and competitive fairness." And these are reasons that can justify the exclusion of
transgender girls and women--no Title IX violation. Interestingly enough, all nine Justices
on the Court agreed that Title IX was not violated by these bans.

Then the court turned to the equal protection or constitutional claims. Okay, so this is a
little bit different. It's not just reading the statute, it's a matter of constitutional
interpretation. So, in general, when the government, like the states of Idaho and West
Virginia, makes a classification between groups, that classification will survive a
constitutional challenge based on two things, the kind of group that's being singled out by
the government and the kind of legal standard that the government has to meet. So, for
example, government classification based on race is measured by a very high standard
that we call "strict scrutiny." But in the case of classifications based on sex, the
government has to satisfy what's called "intermediate scrutiny." And the law speak here
really means that the government had to satisfy a test. That means that the law that's
being challenged has to be what the Supreme Court has said "substantially related to an
important government objective." As the name suggests, intermediate scrutiny isn't a very
low bar, but it's not impossible to meet either. It's kind of in the middle, right? It's like the
Goldilocks of constitutional standards. So, in West Virginia versus B.P.J., the Supreme
Court found no equal protection violation. And | think one way to understand this is a lot of
this comes down to how to characterize what's the dispute in this case. What is the state
doing? The state is classifying athletes based on what the majority calls "biological sex."

ROMAN MARS: And by this, they mean gender assigned at birth.
ELIZABETH JOH: That's right. That's the language that the majority uses.
ROMAN MARS: Got it.

ELIZABETH JOH: And the state can make a broad distinction here, according to the
majority, because the states have an important interest in safety and competitive fairness.
So this echoes the reasoning of the federal statute analysis, in other words, the Title I1X
analysis. Those two reasons are also why the majority thinks that it's constitutional. So
what's interesting here is that the challengers to the law agreed that the state actually
could make broad sex-based classifications. But they wanted an exception. They wanted
an exception for transgender women and girls who had been given puberty blockers or
hormones. And the idea here is that they say, "Look, the inherent advantage of male



athletes that Justice Kavanaugh kept emphasizing just isn't true for transgender girls and
women like the challengers in these two cases." But the Supreme Court refused to make
any kind of exception. It's just too hard to make these case by case determinations.
According to the Court, the challengers might have a claim if the school had a co-ed sports
team but then excluded all transgender students from the team. But that's of course not
how these laws operate at all. They're not designed to work that way. So, for these
reasons, the Supreme Court says the constitutional claims failed as well.

ROMAN MARS: But it would be equally less complicated to just allow the transgender
athletes to participate.

ELIZABETH JOH: Yeah, | mean, if you think about it, these laws are pretty recent and
transgender girls and women had been participating in many teams and many states all
around the country.

ROMAN MARS: Right, right. If they're worried about the muddy middle of making those
decisions, then they could make the decision the opposite direction. They're not really
worried about the middle.

ELIZABETH JOH: Yeah, that's right. That's right, they just put their thumb on the other
side of the scale.

ROMAN MARS: Exactly. And what did Justice Gorsuch say, since he was the person who
wrote the Bostock decision?

ELIZABETH JOH: Right, in Bostock, he comes to the conclusion that the federal sex
anti-discrimination law in employment, Title VII, actually protects the rights of gay and
transgender employees. But here in West Virginia, he was in the majority upholding these
laws, restricting the participation of transgender girls and women in female athletics. So
what's interesting is that the majority in the Supreme Court case focuses on what
Congress would have intended when it enacted Title IX. Of course, you remember that's
not at all the approach Gorsuch took in the Bostock case. There he said, "Look, sex just
means what it says. That's what it means. | don't need to care about what Congress
intended or not." Now, Gorsuch wrote his own separate opinion apart from joining the
majority. And he focuses on the specific authorization in Title IX that actually allows
separate boys' and girls' teams or men's and women's teams in colleges. But he doesn't
really explain why he joins the majority, which has a totally different way of interpreting the
statute. He doesn't say it's different because of X because he loves typically saying, "l am
a committed textualist. | don't care what Congress intended." Now, Roman, there are also
some really notable non-legal aspects of the case that | think we should pay attention to,
too.

ROMAN MARS: Okay, what are those?

ELIZABETH JOH: So, first, there's the question, what problem are these laws
addressing? Take ldaho's 2020 ban. In Idaho, high school intrascholastic athletics are
regulated by the Idaho High School Activities Association or the IHSAA. So for colleges
and universities around the country, it's the National Collegiate Athletic Association or the
NCAA. Most people are familiar with the NCAA. Now, before the ban, both the IHSAA and
the NCAA allowed transgender girls and women to compete on girls’ and women's teams.
They could do so if they had taken one year of hormone therapy to suppress testosterone.
Now, when ldaho's legislature was considering the ban that eventually became the law,



the executive director of the IHSAA testified that no transgender athlete had ever
competed in the state under its policy. The state representative who introduced the bill also
admitted that no student in the state had ever complained about a transgender athlete.
This is in contrast to the very lengthy discussion by Justice Kavanaugh about competitive
fairness and safety. He cites a lot of problems, but they seem largely theoretical. They're
not actual problems that are arising in these actual cases. So on that point, Justice
Kavanaugh and Justice Sotomayor see the alleged threat very differently. As Justice
Sotomayor points out in her separate opinion, Becky Pepper-Jackson has never
experienced male puberty and has been taking hormones that match her identity as a girl.
Compare this with the maijority opinion, which says that allowing biological males to play
on women's and girls' sports teams can put female athletes at a serious disadvantage.
Does this really describe someone like Becky Pepper-Jackson? So that's really a question.
These are exclusionary, discriminatory state laws, but it's really hard to see the actual
dangers that were inherent, at least looking at the Idaho law as an example.

ROMAN MARS: Yeah, yeah, for sure. For sure.

ELIZABETH JOH: A second notable view is the Supreme Court's view on sports.
Remember that Justice Kavanaugh's majority opinion says that states have legitimate
concerns about two factors, safety and fair competition. Here's how Justice Kavanagh
thinks about sports in the opinion. "Every athlete who makes the team takes a spot on the
roster from another athlete. Every competitor who wins a race or competition deprives
another athlete of that victory or medal or prize." In his 29 pages, Justice Kavanaugh tells
us three separate times that sports is what he calls a "zero-sum game." | don't know what
you think about that in terms of kids playing sports.

ROMAN MARS: | mean, | mostly think that that's not what, you know, childhood sports are
about, but I also think that you could say everything is zero-sum. You could say that there
are nine Supreme Court Justices and him taking up a spot from somebody else takes it
away from somebody or that in the Bostock case, those people being hired means that
somebody else is not hired. It's all zero-sum.

ELIZABETH JOH: Yeah. But also, look, even if we concede, like, sure, every kid playing a
sport wants to win their game. They want to win their meet or their competition, right? |
mean, that's just a given. And it's also true, at the very elite levels, that NCA athletes who
are playing Division | sports are dreaming about joining the major leagues or the NFL or
they want to compete in the Olympics. All of those things are true, right?

ROMAN MARS: Yeah.

ELIZABETH JOH: But this is about can some of these kids just participate--can they
belong to these teams at all? And in Becky Pepper-Jackson's case, it turns out that every
kid in her middle school--the one where the principal said, "You can't participate"--who
tried out for the girls’ cross country team makes the cross country team. It's what we call a
no-cut team, right? There's no zero sum here. She just wanted a chance to be part of the
team. So, I'm just pointing out here, like, not every school sport is like Friday Night Lights.
Not everybody is going for the state championship, right?

ROMAN MARS: And also, even if there is some kind of conferred competitive advantage,
athletics is all about differential competitive advantages. Not all people are equal, even
when they share the same gender at birth. It is just a strange thing to be focused on. And |
just don't think it really, in the end, matters all that much.



ELIZABETH JOH: Yeah, | think that's right. And a lot of this too is, | think, common for a
lot of these hate-motivated laws. There's so much legislative effort driven towards the
tiniest micro segment of the state's population. One kid... | mean, two kids. You remember
when | talked about the Idaho law and when they were thinking about passing it? No one
complained!

ROMAN MARS: | mean, this comes up a lot in our discussions over the past years.
There's this idea that harm has to be attributed to some individuals so they have standing.
And it sounds like the state of Idaho doesn't really have standing in a way. You know what
I'm saying?

ELIZABETH JOH: Yeah, | mean, | get the metaphor. | think that's right. What was Idaho
injured by other than just some, you know, theoretical online type outrage, right?

ROMAN MARS: Right, right, right. So then what happens next? What's the practical effect
of all this?

ELIZABETH JOH: Well, Idaho and West Virginia's laws are both lawful and constitutional.
And that means that students like Lindsay Hecox and Becky Pepper-Jackson can be
excluded from female sports teams because they are transgender. And this also means
that the 23 other states that have similar bans on transgender student athletes means
those are lawful as well. But | want to point out that a law like Idaho's ban also raises
questions about not just the legality of these bans, but their enforcement. So the Court
spends a lot of time talking about is this law legal because that's the essence of the
challenge. It is. So what happens now? For Becky Pepper-Jackson and for Lindsay Hecox,
they just can't play. They can't participate in the teams of their choice. But one question, |
think, that the law raises is, What if you are identified as a girl at birth and then identify as
a girl as you grow up, but you don't look like a stereotypical girl? In fact, the original lawsuit
challenging Idaho's law was filed not just by Lindsay Hecox, but another student named as
“Jane Doe.” Doe was assigned as a girl at birth and continues to identify and live as a girl
today.

ROMAN MARS: Then why was she part of the lawsuit at all?

ELIZABETH JOH: Well, that's interesting. In the initial legal complaint, Jane Doe
described herself as a girl who does not commonly wear skirts or dresses and that most of
her closest friends are boys. And because she has an athletic build, sometimes people
think of her as masculine. What does this have to do with the law? Because of the other
part of the Idaho law that's not present in the Supreme Court decision. The law doesn't
simply ban transgender girls and women from female athletics. Idaho allows anyone to file
a claim that questions the sex of an athlete. And that dispute can lead to a sex verification
process, which could be genetic testing, hormone testing, or genital exams. So I'm not
scaremongering in some fictional way. The text of the law says, "A student whose gender
is challenged can be subjected to an examination of her reproductive anatomy." That's part
of the statute. So keep in mind this law applies to all public schools in the state from
elementary school to college. Now the federal district court judge in this case that initially
issued a preliminary injunction or put a pause on the law took note of this aspect of Idaho's
law and said, "Just being the subject of a sex dispute is itself humiliating." | think that's
right. So it's just a reminder that these transgender sports bans penalize not just
transgender girls and women, obviously, but they can potentially hurt any girl or woman
who doesn't fit a particular gender stereotype.



ROMAN MARS: Or it can be just used maliciously so easily.
ELIZABETH JOH: Absolutely.

ROMAN MARS: All these sort of laws that we've been talking about in the past few years
that involve a kind of individual enforcement are terrible, terrible laws. And the fact that it
applies to cisgendered girls is not, like, the thing that makes it objectionable. It's
objectionable from the start for me. But it just becomes a true testament to the fact that, as
soon as you treat any person in our country a certain way, it really just erodes everyone's
rights.

ELIZABETH JOH: No, that's right. | mean, it just basically encourages this climate of
fearmongering and exclusion for much broader swaths of people than people realized.

ROMAN MARS: And so did the Supreme Court take out this part of it at all?
ELIZABETH JOH: No.

ROMAN MARS: How can you allow for one part of a rule and not take into account the
other part of the rule, which has huge implications as well?

ELIZABETH JOH: Well, it's really just based on, like, number one, what's the core of their
challenge. And they did initially dispute sex verification as well as the ban. But the Court
can decide which legal questions it wants to address. And it only wanted to address the
lawfulness of the statute under Title IX as well the equal protection claim. So it doesn't
have to hear anything it doesn't want to.

[AD BREAK]

ROMAN MARS: So the lawsuit was about these certain bans that certain states had. Then
the Supreme Court said those are allowed--those bans are allowed. Does it mean that all
states have to ban transgender athletes in the same way?

ELIZABETH JOH: No, that's an important question. Whether states can impose these
bans is a different issue than whether they are legally required to. And that's important
because other states have gone in a totally different direction and have provided legal
protections for transgender student athletes. West Virginia versus B.P.J. says nothing
about these laws. In fact, the Court's opinion in the West Virginia case explicitly says,
"Look, we are not deciding anything about these kinds of protective laws." So what that
means, of course, is not that these laws are totally safe. It means that these protective
laws are being challenged in court and will continue to be challenged in the court. In fact,
they already are. And that's because the Trump administration, in February of last year,
issued an executive order. And that executive order instructed the Secretary of Education
to enforce Title IX against schools that allowed transgender girls and women to participate
in girls' and women's sports teams. So remember that individuals can sue under Title IX,
but so can the federal government. So, for instance, a year ago, the Trump administration
sued California for allowing transgender girls and women to participate in female athletics.
They've also sued the state of Maine for the same reason, and they've also sued
Minnesota for the same inclusive policies. So these cases are not conclusively decided by
West Virginia versus B.P.J. at all, again, because the Court explicitly said, "We're not
deciding that issue today." And the stakes here, Roman, are huge. We've just been talking



about athletics, but remember, this is just about federal funding generally. Title IX doesn't
mean you lose your sports money if you don't comply. It means you lose money if you
don't comply.

ROMAN MARS: Right, right, oh my god.

ELIZABETH JOH: So to give you some sense of the scale, in California, federal funding
last year was something like $44 billion for education. So that is a lot to lose. And in fact,
it's funding that states frankly can't lose. They can't lose this kind of money.

ROMAN MARS: Okay, so that's what the Supreme Court says. But, you know, Title IX,
Title VlI--these are laws. Can Congress do something that's different than this?

ELIZABETH JOH: Yeah, and that's important because although Congress can't change
how the Supreme where it alters the equal protection clause...

ROMAN MARS: Right, right.

ELIZABETH JOH: What it can do is say, "We don't think you've interpreted a federal
statute correctly." And that has happened in other cases, other statutes. So theoretically, a
theoretical Congress--not this one--could decide, "Look, we don't like the way that the
Court has interpreted Title IX." Congress could say that we require or we want to allow
transgender girls and women to be able to participate in female athletics. And they could
make Title IX very explicit in allowing that instead of relying on the Supreme Court to
interpret whether or not those policies are okay or not okay. But because Congress can do
a lot of things, Congress could also limit participation in school sports in the opposite
direction on a nationwide basis. So, in 2025, there was actually a House bill that attempted
to amend Title IX that just would say no transgender girls or women can be part of any
female athletic team, period. That's not the result of what the Supreme Court did, but
Congress theoretically could do that. And because of the Supreme Court's decision this
term in West Virginia versus B.P.J., such a bill by Congress or such a change to the law is
likely constitutional. If one state could do it, then certainly it seems like Congress could do
it on a nationwide basis.

ROMAN MARS: Right, yeah, that makes sense. Oh, that's terrifying. | know this decision
was really devastating to transgender people and transgender activists in this world. Does
this indicate what the Supreme Court is going to do with the rest of things that might come
up when it comes to the rights of transgender people?

ELIZABETH JOH: Well, it's certainly been trending in a direction that is not rights
protective for the transgender community. | mean, Bostock seemed like a great victory, but
in the time since Bostock, the Court, through both its merits cases--the decisions where
they hear oral argument fully and have an opinion--and through what's called their
"shadow docket" have engaged in actions that have been mostly negative for the rights of
transgender people. So, you know, what's changed since Bostock? Frankly, the
composition of the Court, right? That has changed since then. And so things are not
looking great, | think. It still leaves a lot of room, this case, for states that want to be
protective to do so. But in a lot of states--there are 25+ states that have these bans--it's
not a great situation.

ROMAN MARS: Is this decision... A lot of it comes from the fact that it involves kids in
schools and things like this. The decision is offensive to me. | just want to make that clear.



| just wonder if whenever you add kids into political things, the fearmongering and the
hypotheticals go just wild in a way that they do not sort of gain as much traction when
you're only dealing with adults.

ELIZABETH JOH: Yeah, | mean, that has to be a part of it because when you listen to the
oral argument, when you see the titles of the acts, they're sort of like the "protect girls law"
or the "protect fairness for girls law." It is really about this kind of scare tactic, like some
enormous threat is being imposed upon the cisgender girls of the country. And | don't
know, it'd just be interesting to talk to people who are in support of these laws and think,
"Well, what are you really afraid of?"

ROMAN MARS: | know.

ELIZABETH JOH: And again, there's the difference between the theoretical fears that
both the Supreme Court invokes, as well as lawmakers in Idaho, let's say, versus what is
exactly at stake for... Just take Becky Pepper-Jackson. She wanted to be on the no-cut
middle school girls' track team, and she couldn't. | mean, if you think about it that way, why
can't she be? Why does the state say she isn't allowed? And it's kind of laughable for the
suggestion, by the majority, that someone like Becky Pepper-Jackson can join a team, the
boys track team. Well, that's not who she is. And so why should the Court tell her that?

So | want to just return before we leave today, Roman. | want to point out that gender
norms changed a lot from the time of the exciting game of career girls. But it's not enough
because, in 1990, Parker Brothers released a board game called Careers for Girls. Players
could choose from six jobs, and here they were. College graduate, rock star, school
teacher, fashion designer, animal doctor, and mom.

ROMAN MARS: Oh my lord.
ELIZABETH JOH: Still have a long way to go.

ROMAN MARS: Yeah, well, 1990 was a long time ago, but still... That's still embarrassing.
Well, cool. Well, we'll hope for the updated edition that includes--1 don't know--everything,
in the next Parker Brothers edition of Career Girls. Thank you so much. This was a fun
discussion.

ELIZABETH JOH: Thanks, Roman.

ROMAN MARS: This show is produced by Elizabeth Joh, Isabel Angell, and me, Roman
Mars. It is mixed by Martin Gonzalez. Our executive producer is Kathy Tu. You can find us
online at trumpconlaw.com. All the music in What Trump Can Teach Us About Con Law is
provided by Doomtree Records, the Midwest Hip-Hop Collective. You can find out more
about Doomtree Records, get merch, and learn about who's on tour at doomtree.net. We
are part of the SiriusXM podcast family.



